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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

STATE OF OKLAHOMA,

Plaintiff,
V. . Case No. 4:05-CV-329-GKF-PJC
TYSON FOODS, INC.,et al.,

Defendants.

STATE OF OKLAHOMA'’S REPLY IN FURTHER SUPPORT OF ITS MOTION
IN LIMINE TO PRECLUDE DEFENDANTS FROM MAKING CERTAIN
CATEGORIES OF REFERENCES TO ITS PRIVATE COUNSEL [DK T. #2418]

Plaintiff, the State of Oklahoma (“the State”), &ley submits its reply in further
support of its Motionn Limineto Preclude Defendants from Making Certain Categaof
References to Its Private Counsel (“State’s MqDH}t. #2418) and in response to Defenddnts’
memorandum in opposition to the same (“Defs.” Op(Dkt. #2497).
l. INTRODUCTION

As set forth below, Defendants’ Opposition is basgel An attorney’s motive for taking
any case — be it personal conviction, interesh@issues, compensation, or a combination of
factors — is patently irrelevant to the meritsiud tase. It is apparent that the sole purpose of
Defendants’ Opposition is to attempt to taint tleu@'s impression of the Attorney General and
the private attorneys working under his directidrnis is a wholly improper tactic, and one that

the Court should not countenance. Defendants’maegis do not belong in a pleading, and

! The Cargill Defendants did not join Defendantgip®sition and, instead, filed a separate

response indicating that they dot oppose the State’s Motion but expect that theeStat
attorneys will refrain from “the same type of refeces to Defendants and their counsel to which
[the State] object[s] in [its] present motion.SgeDkt. #2487.) The State does not seek to
impose a double standard, and it and its attorpkgge to adhere to the standards advanced in
the State’s Motion in the event that the Court tgdhe State’s Motion.
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certainly not before a jurySeeLCvR 83.8(e) (directing that lawyers treat eadieotand the
opposing party with courtesy and civility and coatinemselves in a professional manner).
. ARGUMENT

A. While the State Has Not and Does Not Intend to gpeal to Regional Bias, It

Is Apparent That an Order in Limine Precluding Defendants from Doing So
Is Necessary

Defendants agree that “attempting to influencgumgthrough regional bias is
improper” (Defs.” Opp. at 2), but insist that “ifé State is going to continue to refer to
Defendants and their counsel as the ‘out-of-statparate polluters’ then the Defendants are
entitled to rebut those statements with the faat thany of the State’s attorneys are also from
out-of-state.” (Defs.” Opp. at 2-3.) Defendantefounded attribution of this comment to the
State is the first of several representations nbgdBefendants without citation to the record.
Regardless, the State has not and does not imdeeder to the fact that many of Defendants’
attorneys are not from Oklahoma. Likewise, theéeStas not and does not intend to appeal to
regional bias by improperly emphasizing the faat tbefendants are from outside of Oklahoma.

To the extent, however, thBefendantsgeographic location isr@levantfact in this
case (e.g., some of Defendants’ poultry operatiomstract growers and land application sites
are located in the Arkansas portion of the IRWY given that the central issue here is whether
Defendants are “polluting Oklahoma'’s waters&¢Defs.” Opp. at 2), the State reserves its right
to introduce that relevant evidence at trial. Mmer, it should go without saying that
Defendants’ comparison of the locationpairtieswith the location of theiattorneyshas no
basis. Whereas the geographic location of Defeistiaperations is of obvious relevance here,
the geographic location of the State’s counselaaslutely no relevance to any issue in this

case. Thus, it is ripe for am limine order categorically precluding any reference sogame.
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B. Defendants’ Effort to Divert Attention from Their Pollution of the IRW
with Spurious and Irrelevant Accusations Against tle State’s Attorneys
Is Improper
Defendants next contend that evidence concernmdpigtory and the nature of the
relationship between the State’s private counselthe State is relevant to the issues of bias,
prejudice, and the motivation for filing this lawtsu(Defs.” Opp. at 3.) Rehashing arguments
presented in their Motion for Judgment as a Maitdraw (based on the State’s retainer
agreement with private counsel) (Dkt. #1064) — \mive Courtenied(Dkt. #1187) —
Defendants assert that the fact that the State’geles are not state employees is probative of
whether the State has acted for the common goaaishijuting this action. Specifically,
Defendants contend that “Defendants are entitledveal the truth of the situation which is that
private attorneys whose own personal financial thealat stake . . . are the ones who are
primarily prosecuting this case.” (Defs.” Opp4at
It is well-established that the Attorney Generad tiee power to retain outside counsel to
assist the office in the prosecution of civil claimn behalf of the StafeSee, e.g.74 Okla. Stat.
8 20i(A)(2). The decision to do so, however, istmare probative of the merits of the State’s
case than Defendants’ choice of counsel is probatithe merits of Defendants’ case.
Moreover, Defendants’ assertion that “private aiggs . . . are the ones who are primarily
prosecuting this case” is utterly misleading. s Court knows, the State’s Contract for Legal

Services expressly provides that the Attorney Garsdrall have overall control and direction of

the litigation, including but not limited to apprahof staffing 6ee generallypkt. #2418-6), and

> Defendants’ disdain for this arrangement undailiptstems from the reality that, given

its limited resources, the Office of the Attornegr&ral would be understaffed and underfunded
to hold Defendants accountable for their actioniout the services of additional private
attorneys.See, e.gBoeing Co. v. Cascade Coy207 F.3d 1177, 1191 (9th Cir. 2000)
(describing environmental litigation as “tremendgu®mplex, lengthy, and expensive”).



Case 4:05-cv-00329-GKF-PJC  Document 2590 Filed in USDC ND/OK on 09/04/2009 Page 4 of 14

the State represents that the Attorney Generahenaffice have duly exercised that level of
control. Consistent with his duties and authoiitys the Attorney General who continues to
prosecute this action to protect the interesthef3tate, including the State’s interest in a glean
healthy, and safe environmenBegDkt. #2406 (State’s Motioim LimineTo Preclude
Defendants from Referring To This Action as Anythi@ther Than “The State’s” Lawsuit);
Dkt. #2586 (reply brief regarding same filed Segten4, 2009).)
QuotingBerger v. United State95 U.S. 78 (1935), in which the issue was wiredhe

U.S. attorney had committed prosecutorial miscohdua criminal case, Defendants further
suggest that the State’s use of private attorreegstithetical to the proposition that the State’s
“obligation to govern impatrtially is as compellirag its obligation to govern at all; and [its]
interest, therefore . . . is not that it shall \wigase, but that justice shall be done.” (Defypp.
at 3 (quoting 295 U.S. at 88).) The remaindehefparagraph from which Defendants quote
confirms the State’s adherence to the standarcliéated inBerger The remainder of that
paragraph provides:

[The U.S. Attorney] is in a peculiar and very déérsense the

servant of the law, the twofold aim of which isttiyailt shall not

escape or innocence suffdde may prosecute with earnestness

and vigor— indeed, he should do so. But, while he maketri

hard blows, he is not at liberty to strike foul endt is at much his

duty to refrain fromimproper methodsalculated to produce a

wrongful conviction as it is to usavery legitimate mearts bring

about a just one.
295 U.S. at 88 (emphases added). Defendants ledieged — and have no basis upon which
even to suggest — that the Attorney General haslstoul blows or employed improper
methods. Moreover, this Court already has heltttieuse of private attorneys — including on

a contingent-fee basis — is a legitimate meansitglabout justice in this case. Indeed, given

that the Office of the Attorney General would belerstaffed and underfunded to hold
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Defendants accountable for polluting the IRW withtine services of additional private
attorneyssee supranote 2 Bergeractually supports the use of private attorneyhim case.
See Berger295 U.S. at 88 (articulating “duty . . . to weseery legitimate meafjs

As for themotivesof the Attorney General, his client and outsidersel, the Court
should not countenance Defendants’ unfounded atfadlhey are, “like all ad hominem
arguments, quite irrelevantE.g., People ex rel. Lockyer v. Bra® Cal. Rptr. 3d 844, 847 (Cal.
Ct. App. 2004)Smith v. Wal-Mart Stores East, L.Ro. 5:05-224, 2006 WL 2644963, at *3
(E.D. Ky. Sept. 14, 2006) (excluding “irrelevardt&iments regarding the motives of Plaintiff's .
.. counsel”);Sharon v. Time, Inc599 F. Supp. 538, 586 (S.D.N.Y. 1984) (“motives a
irrelevant to the question whether, having broughtsuit, [plaintiff] can . . . maintain it”).

Regardless, the suggestion that this lawsuit wasdtit with any ulterior motives is
patently false. This is the State’s lawsuit, ang effort to suggest otherwise, directly or
indirectly, is improper. $eeDkt. #2406 (State’s Motioim Limineto Preclude Defendants from
Referring to This Action as Anything Other Than €r8tate’s” Lawsuit); Dkt. #2586 (reply
brief regarding same).) And the desire to rethenIRW to the condition that Oklahomans
enjoyed before Defendants polluted the waters tisedyrconsistent with the purpose of the
environmental laws at issue in this case. Thus,hardly improper for the State and its
attorneys to articulate that purpose and to askuttyeto hold Defendants accountable for

their conduct. $eeDefs.’ Opp. at 4.)

3 Among other things, Defendants assert that theatitled to argue “that private

attorneys whose own personal financial wealth sale . . . are the ones who are primarily
prosecuting this case,” that the State’s lawsuniaivated by “money and politics,” and that the
State and its attorneys have portrayed “preterferigiteous indignation.” (Defs.” Opp. at 4.)
By Defendants’ logic, the State should be permittedrgue to the jury that Defendants’
attorneys had every financial incentive to discgaraettlement and to take an unmeritorious
defense to trial in order to maximize their hoddgs. The State obviously does not intend to
pursue such a tactic, and Defendants should npebmeitted to either.
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Defendants’ argument to the contrary is based tipein misplaced reliance upon
Resource Associates Grant Writing and EvaluatiawiSes, LLC v. MaberryNo. CIV 08-0552,
2009 WL 1255367 (D.N.M. Apr. 28, 2009), aRithardson v. Rutherford87 P.2d 414 (N.M.
1990). Although Defendants cite to these caseth®proposition that evidence concerning the
motive for filing a lawsuit is admissible (Defs.pP. at 5), both involved state law claims for
malicious abuse of process cause of action for which motive is an elenfeBrefendants have
lodged no claim for abuse of process here, and #spersion that the State and its attorneys
have pursued this action without proper motive $aaky basis and is outrageo®eel CVR
83.8(e) (directing that lawyers treat each othel thie opposing party with courtesy and civility
and conduct themselves in a professional manner).

Finally, Defendants attempt to make hay of the flaat certain of the State’s private
attorneys — though not all, notwithstanding Defartdasuggestion to the contrary —
previously represented the State in litigation agiaihe tobacco industry and have donated to the
Attorney General’s political campaigis(Defs.’ Opp. at 5.) At most, the fact that that8
twice has hired the same law firms is probativehefconclusion that they do good wérk.

Indeed, the State evaluated responses to its RAEgl@l services on the bases of “experience,

*  Specifically, the elements of malicious abusprotess are: (1) commencing suit

without probable causer engaging in procedural improprieties; and @nd so with an
improper motive.See, e.gResource Asso¢009 WL 1255367, at *1.

> Apparently contending that the State has “opehedioor,” so to speak, Defendants

overstate and refer out of context to a single r&rbg counsel for the State regarding the
tobacco industry. (Defs.” Opp. at 5.) Counsei&esment was not based upon his prior
representation of the State in the tobacco ligatanrather on the common knowledge that the
tobacco industry denied the addictiveness of cttgseén the face of overwhelming and
incontrovertible evidence.

®  Significantly, counsel for the Tyson Defendaitatak Rock LLP, has been the

beneficiary of a number of contingency fee congaath the State. SeeDkt. #1085 at 5 n.5
& Ex. 8.)
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gualifications, adequacy of staffing, reasonablsrddee agreement, and financial condition.”

(SeeDkt. #1085 at 3 & Ex. 3.) In short, counsel’sgpriepresentation and political contributions

have no bearing whatsoever on the merits of thwsud.

lll.  CONCLUSION

For the foregoing reasons and as set forth irstage’s Motion, the Court should

preclude Defendants from making references in,auttimitation, voir dire, direct examination,

cross-examination and argument to the facts that:

(1)
(2)
3)
(4)

(5)

(6)

(7)

certain of the State’s private counsel arenfaut-of-state;
the State’s private counsel are not State eyegls;
the State’s private counsel have been retaine@r a contingency fee contract;

if the State prevails, the State’s privatersml may be paid in whole or in part
from the State’s recovery or by Defendants;

the State’s private counsel have advanceddhts of this litigation (including the
costs of retaining expert witnesses);

certain of the State’s counsel previously espnted the State in its lawsuit
against the tobacco industry; and

certain of the State’s counsel have made iritons to political campaigns.
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Respectfully Submitted,

W.A. Drew Edmondson OBA # 2628
ATTORNEY GENERAL

Kelly H. Foster OBA #17067
ASSISTANT ATTORNEY GENERAL
State of Oklahoma

313 N.E. 2¥' st.

Oklahoma City, OK 73105

(405) 521-3921

M. David Riggs OBA #7583

Joseph P. Lennart OBA #5371

Richard T. Garren OBA #3253

Sharon K. Weaver OBA #19010

Robert A. Nance OBA #6581

D. Sharon Gentry OBA #15641

David P. Page OBA #6852

RIGGS, ABNEY, NEAL, TURPEN,
ORBISON & LEWIS

502 West Sixth Street

Tulsa, OK 74119

(918) 587-3161

Louis W. Bullock OBA #1305

Robert M. Blakemore OBA 18656
BULLOCK, BULLOCK & BLAKEMORE
110 West Seventh Street Suite 707
Tulsa OK 74119

(918) 584-2001

Frederick C. Baker
(admittedpro hac vicé
Elizabeth Claire Xidis
(admittedpro hac vicé
MOTLEY RICE LLC

28 Bridgeside Boulevard
Mount Pleasant, SC 29465
(843) 216-9280

[s/ Ingrid L. Moll
William H. Narwold
(admittedpro hac vicé
Ingrid L. Moll
(admittedpro hac vice)
Mathew P. Jasinski
(admittedpro hac vicé
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MOTLEY RICE LLC

20 Church Street, 1'7Floor
Hartford, CT 06103
(860) 882-1678

Jonathan D. Orent
(admittedpro hac vice)
Michael G. Rousseau
(admittedpro hac vice)
Fidelma L. Fitzpatrick
(admittedpro hac vicg
MOTLEY RICE LLC
321 South Main Street
Providence, Rl 02940
(401) 457-7700

Attorneys for the State of Oklahoma
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CERTIFICATE OF SERVICE

| hereby certify that on this 4th day of SeptemR€&09, | electronically transmitted the
above and foregoing pleading to the Clerk of ther€osing the ECF System for filing and a
transmittal of a Notice of Electronic Filing to th@lowing ECF registrants:

W. A. Drew Edmondson, Attorney General

fc_docket@ola.gov

Kelly H. Foster, Assistant Attorney General

kellyrth@oag.ok.gov

M. David Riggs

driggs@riggsabney.com

Joseph P. Lennart

jlennart@riggsabney.com

Richard T. Garren

rgarren@riggsabney.com

Sharon K. Weaver

sweaver@riggsabney.com

Robert A. Nance

rnance@riggsabney.com

D. Sharon Gentry

sgentry@riggsabney.com

David P. Page

dpage@riggsabney.com

RIGGS, ABNEY, NEAL, TURPEN, ORBISON & LEWIS

Louis Werner Bullock

Ibullock@bullock-blakemore.com

Robert M. Blakemore

bblakemore@bullock-blakemona.co

BULLOCK, BULLOCK & BLAKEMORE

Frederick C. Baker

fbaker@motleyrice.com

Elizabeth Claire Xidis

cxidis@motleyrice.com

William H. Narwold

bnarwold@motleyrice.com

Ingrid L. Moll

imoll@motleyrice.com

Jonathan D. Orent

jorent@motleyrice.com

Michael G. Rousseau

mrousseau@motleyrice.com

Fidelma L. Fitzpatrick

ffitzpatrick@motleyrice.com

MOTLEY RICE LLC

Counsel for State of Oklahoma

Robert P. Redemann

rredemann@pmrlaw.net

PERRINE, MCGIVERN, REDEMANN, REID, BARRY & TAYLORP.L.L.C.

David C. Senger

david@cgmlawok.com

Robert E Sanders

rsanders@youngwilliams.com

Edwin Stephen Williams

steve.williams@youngwilliaomnm

YOUNG WILLIAMS P.A.

Counsel for Cal-Maine Farms, Inc and Cal-Maine Food, Inc.

John H. Tucker

jtucker@rhodesokla.com
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Theresa Noble Hill

thill@rhodesokla.com

Colin Hampton Tucker

ctucker@rhodesokla.com

Kerry R. Lewis

klewis@rhodesokla.com

RHODES, HIERONYMUS, JONES, TUCKER & GABLE

Terry Wayen West

terry@thewestlawfirm.com

THE WEST LAW FIRM

Delmar R. Ehrich

dehrich@faegre.com

Bruce Jones

bjones@faegre.com

Krisann C. Kleibacker Lee

kklee@faegre.com

Todd P. Walker

twalker@faegre.com

Christopher H. Dolan

cdolan@faegre.com

Melissa C. Collins

mcollins@faegre.com

Colin C. Deihl

cdeihl@faegre.com

Randall E. Kahnke

rkahnke@faegre.com

FAEGRE & BENSON, LLP

Counsel for Carqill, Inc. & Cargill Turkey Producti on, LLC

James Martin Graves

jgraves@bassettlawfirm.com

Gary V Weeks

gweeks@bassettlawfirm.com

Woody Bassett

wbassett@bassettlawfirm.com

K. C. Dupps Tucker

kctucker@bassettlawfirm.com

Earl Lee “Buddy” Chadick

bchadick@bassettlawfirnmco

Vincent O. Chadick

vchadick@bassettlawfirm.com

BASSETT LAW FIRM

George W. Owens

gwo@owenslawfirmpc.com

Randall E. Rose

rer@owenslawfirmpc.com

OWENS LAW FIRM, P.C.

Counsel for George’s Inc. & George’s Farms, Inc.

A. Scott McDaniel

smcdaniel@mhla-law.com

Nicole Longwell

nlongwell@mhla-law.com

Philip Hixon

phixon@mhla-law.com

Craig A. Merkes

cmerkes@mhla-law.com

MCDANIEL, HIXON, LONGWELL & ACORD, PLLC

Sherry P. Bartley

sbartley@mwsgw.com

MITCHELL, WILLIAMS, SELIG, GATES & WOODYARD, PLLC

Counsel for Peterson Farms, Inc.
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John Elrod jelrod@cwlaw.com

Vicki Bronson vbronson@cwlaw.com
P. Joshua Wisley jwisley@cwlaw.com
Bruce W. Freeman bfreeman@cwlaw.com
D. Richard Funk rfunk@cwlaw.com

CONNER & WINTERS, LLP
Counsel for Simmons Foods, Inc.

Stephen L. Jantzen sjantzen@ryanwhaley.com
Paula M. Buchwald pbuchwald@ryanwhaley.com
Patrick M. Ryan pryan@ryanwhaley.com

RYAN, WHALEY, COLDIRON & SHANDY, P.C.

Mark D. Hopson mhopson@sidley.com

Jay Thomas Jorgensen jjorgensen@sidley.com
Timothy K. Webster twebster@sidley.com
Thomas C. Green tcgreen@sidley.com
Gordon D. Todd gtodd@sidley.com
SIDLEY, AUSTIN, BROWN & WOOD LLP

Robert W. George robert.george@tyson.com
L. Bryan Burns bryan.burns@tyson.com
Timothy T. Jones tim.jones@tyson.com

TYSON FOODS, INC

Michael R. Bond michael.bond@kutakrock.com
Erin W. Thompson erin.thompson@kutakrock.com
Dustin R. Darst dustin.darst@kutakrock.com

KUTAK ROCK, LLP
Counsel for Tyson Foods, Inc., Tyson Poultry, Inc.Tyson Chicken, Inc., & Cobb-Vantress, Inc.

R. Thomas Lay rtl@kiralaw.com

KERR, IRVINE, RHODES & ABLES

Frank M. Evans, 1| fevans@lathropgage.com
Jennifer Stockton Griffin jgriffin@Ilathropgage.com

David Gregory Brown
LATHROP & GAGE LC
Counsel for Willow Brook Foods, Inc.

Robin S Conrad rconrad@uschamber.com
NATIONAL CHAMBER LITIGATION CENTER
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Gary S Chilton gchilton@hcdattorneys.com
HOLLADAY, CHILTON AND DEGIUSTI, PLLC
Counsel for US Chamber of Commerce and American TarReform Association

D. Kenyon Williams, Jr. kwilliams@hallestill.com
Michael D. Graves mgraves@hallestill.com
HALL, ESTILL, HARDWICK, GABLE, GOLDEN & NELSON

Counsel for Poultry Growers/Interested Parties/ Poliry Partners, Inc.

Richard Ford richard.ford@crowedunlevy.com
LeAnne Burnett leanne.burnett@crowedunlevy.com
CROWE & DUNLEVY

Counsel for Oklahoma Farm Bureau, Inc.

Kendra Akin Jones, Assistant Attorney General Kanhmes@arkansasag.gov
Charles L. Moulton, Sr Assistant Attorney Generalhafles.Moulton@arkansasag.gov
Counsel for State of Arkansas and Arkansas NationdResources Commission

Mark Richard Mullins richard.mullins@mcafeetaft.com
MCAFEE & TAFT
Counsel for Texas Farm Bureau; Texas Cattle Feedeisssociation; Texas Pork Producers
Association and Texas Association of Dairymen

Mia Vahlberg mvahlberg@gablelaw.com
GABLE GOTWALS

James T. Banks jtbanks@hhlaw.com
Adam J. Siegel ajsiegel@hhlaw.com
HOGAN & HARTSON, LLP
Counsel for National Chicken Council; U.S. Poultryand Egg Association & National Turkey

Federation

John D. Russell jrussell@fellerssnider.com
FELLERS, SNIDER, BLANKENSHIP, BAILEY

& TIPPENS, PC

William A. Waddell, Jr. waddell@fec.net

David E. Choate dchoate@fec.net
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FRIDAY, ELDREDGE & CLARK, LLP

Counsel for Arkansas Farm Bureau Federation

Barry Greg Reynolds

reynolds@titushillis.com

Jessica E. Rainey

jrainey@titushillis.com

TITUS, HILLIS, REYNOLDS, LOVE,
DICKMAN & MCCALMON

Nikaa Baugh Jordan

njordan@lightfootlaw.com

William S. Cox, Il

wcox@lightfootlaw.com

LIGHTFOOT, FRANKLIN & WHITE, LLC

Counsel for American Farm Bureau and National Catttmen’s Beef Association

Duane L. Berlin

dberlin@levberlin.com

LEV & BERLIN PC

Counsel for Council of American Survey Research Omnizations & American Association for

Public Opinion Research

Also on this 4th day of September, 2009, | madexbpy of the above and foregoing

pleading to:

Thomas C. Green-- via email: tcgreen@sidley.com

Sidley, Austin, Brown & Wood LLP

Dustin McDaniel

Justin Allen

Office of the Attorney General (Little Rock)
323 Center St, Ste 200

Little Rock, AR 72201-2610

Steven B. Randall
58185 County Rd 658
Kansas, OK 74347

Cary Silverman -- via email: csilverman@shb.com

Victor E Schwartz
Shook Hardy & Bacon LLP (Washington DC)

/s/ Ingrid L. Moll

Ingrid L. Moll
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